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Dear Sir/Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): CAPITEC BANK LIMITED AND 2389 OTHERS 

(“complainants”) v OUTSOURCES SOLUTIONS PROVIDENT FUND (“first 

respondent”) AND MCUBED EMPLOYEE BENEFITS (PTY) LTD (“second 

respondent”) 

 

[1] INTRODUCTION 

 

 1.1 The complaint concerns the deduction of administration fees from 

members’ fund values. 

 

 1.2 The complaint was received by this Tribunal on 25 February 2011. A 

letter acknowledging receipt thereof was forwarded to the complainant 

on 7 March 2011. On the same date, letters were dispatched to the 

respondents giving them until 7 April 2011 to file their responses. 

Responses were received from the second respondent on 7 and         

19 April 2011. The responses were forwarded to the complainant on    

1 February 2013. Further submissions were received from the 

complainant on 5 and 13 February 2013. 
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1.3 After considering the submissions before this Tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts 

are known to the parties, they will be repeated only to the extent that 

they are pertinent to the issues raised herein. The determination and 

reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

 2.1 The complainants are Capitec Bank Limited and its employees. They 

shall be referred to jointly as the “complainants”, save where 

differentiation between them is necessary, in which instance they shall 

be referred to separately as “Capitec” and/or “employees”. The 

employees were employed by Capitec. Capitec was a participating 

employer in the first respondent. Therefore, by virtue of their 

employment, the employees were members of the first respondent. 

The second respondent is the first respondent’s administrator. 

 

 2.2 On 1 December 2007, Capitec served the respondents with notice 

that, with effect from 1 March 2008, it would terminate its participation 

in the first respondent and transfer its employees to the Alexander 

Forbes Retirement Fund (“Alexander Forbes fund”) through a scheme 

of transfer in terms of section 14 of the Act. As a result, the second 

respondent commenced deducting administration services fees 

directly from members’ fund values, culminating in a total amount of 

R2 122 199.00 being deducted in this regard. The proposed section 14 

transfer was only approved by the Registrar of Pension Funds 

(“Registrar”) on 29 December 2009. 

 

[3] COMPLAINT 

 

 3.1 The complainants are dissatisfied with the deduction of fund expenses 

directly from employees’ fund values. They submit that Rule 7.3 of the 
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first respondent’s rules provides for the payment of fund expenses. In 

terms of the rule, such fund expenses shall be borne by the fund. They 

further submit that Rule 7.4 provides that these expenses must be 

deducted from the first respondent’s Reserve Account. Therefore, the 

second respondent acted unlawfully and outside the scope of its 

powers by deducting the expenses directly from employees’ fund 

values.  

 

 3.2 An agreement was entered into between the respondents and Capitec 

and in terms of the agreement, no alteration thereto shall be of effect 

until agreed to by the parties in writing. Capitec has not been party to 

any alterations to the agreement, save for that which increased the 

remuneration for administrative services to R30.00 per active member 

per month. In terms of the agreement, the administration fee payable 

to the second respondent in respect of paid up members is R10.00. 

On 28 October 2009, the second respondent advised that the charges 

were R25.00 plus VAT per member per month from 1 March 2008 to 

31 March 2009 and R35.00 plus VAT from 1 April 2009. The charges 

levied on employees’ fund values are neither in terms of the 

agreement nor the provisions of the first respondent’s rules and are 

unreasonable. The fees were not negotiated with Capitec as required 

by clauses 14.2 and 14.3 of the agreement.  

 

 3.3 The complainants submitted that the agreement was entered into in 

terms of Board Notice 24 of 2002 and the Adjudicator cannot set the 

contents thereof aside. Although a signed copy of the agreement 

cannot be found, the parties have, to date, regarded themselves 

bound by the contents thereof. The Adjudicator must enforce the 

provisions of the agreement. The complainants were prejudiced by the 

respondent’s illegal conduct in deducting fees from employees’ fund 

values. 
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 3.4 The complainants seek an order directing the second respondent to 

refund the amount of R2 122 199.00 that was deducted from 

employees’ fund values; and that this amount be refunded together 

with investment returns that would have accumulated on it in respect 

of each employee had it not been deducted in the first place. It further 

seeks an order that the respondents be ordered to pay, jointly and 

severally, payment by one absolving the other, the costs of the 

complaint, including costs of determining the amounts due to 

employees by an independent actuary and the costs of correcting 

employees’ records in this regard. 

 

[4] RESPONSE 

 

4.1 The second  respondent submits that the methodology implemented in 

deducting the administration fees was based on a percentage 

deduction against each member’s fund credit. The trustees felt that 

this was equitable as opposed to a flat administration fee per member 

which would have resulted in many of the members having little or 

nothing left towards retirement. 

 

4.2 Remuneration for administration services may be deducted via the 

Reserve Account. Therefore, the deducted fees can be credited back 

to members’ fund credits, then debit what is required to be deducted 

from contributions to be paid by Capitec. This will have the same effect 

as deducting directly from employees’ fund values. Capitec relies on 

agreements which it failed to sign despite being afforded an 

opportunity to sign. Therefore, the agreements should be set aside.  

4.3 The administration fee of R27.19 per member per month whilst the 

fund was active, was a commercial rate negotiated by Capitec with the 

second respondent and not the first respondent. Only fund level 

expenses, not of a commercial nature, are negotiated with the board of 

trustees of the first respondent and agreed to and stipulated in the 

Service Level Agreement between the respondents. Further changes 
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to the fund level expenses are agreed to and set out in an addendum 

to the Service Level Agreement. 

 

4.4 While the approval of the section 14 transfer remained pending, the 

employees remained on the second respondent’s administration 

system and necessitated the same administration functions as active 

members with the exception of monthly reconciling of contributions as 

these cease at the effective date of the section 14 transfer. All other 

administration functions are required and the administration fee for this 

function is laid out in the Service Level Agreement between the 

respondents. The rules and special rules do not specify any 

administration fees and therefore cannot be referred to with regard to 

the charging of administration fees. All reference to the rules by the 

complainants must be set aside as they do not deal with the levying of 

fees. These are dealt with by the Service Level Agreement.  

 

4.5 The increase of the fees from R25.00 to R35.00 in April 2009 was in 

respect of all participating employers of the first respondent and due 

mainly to system cost increases. The increase was negotiated at fund 

level and agreed to by the board of trustees. Fund level fees are not 

negotiated at participating employer level and the first respondent is 

satisfied that the fee is market related.  

 

 

 

 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

 

 5.1 The complainants are essentially dissatisfied with the deduction of the 

administration fees from the employees’ fund values and the basis for 



 

 

6 

the calculation of the fees. Therefore, this Tribunal must determine 

whether or not the second respondent acted lawfully in deducting the 

administration fees directly from employees’ fund values; and whether 

or not the quantum of the fee per member per month utilised in 

calculating the total fees due, is correct. 

 

 Deduction of fees directly from members’ fund values 

 

 5.2 A fund, its legal status, and the rights and obligations of its members 

and the employer, are governed by the rules of the fund, relevant 

legislation and the common law (Tek Corporation Provident Fund and 

Others v Lorentz 1999 (4) SA 884 (SCA) at 894 B-C; section 13 of the 

Act). The deduction of fees from employees’ fund values must be 

sanctioned by the provisions of the rules. 

 

 5.3 At the outset, it must be made clear that the second respondent’s 

contention that the provisions of the rules should not be applied to the 

present matter as it relates to fund expenses cannot be upheld. This is 

because, as stipulated in section 13 of the Act, the rules are binding on 

the fund and its members, officers and shareholders. Therefore, the 

reduction of members’ benefits for any reason, must be sanctioned by 

and properly accounted for in the rules.  

 

 5.4 Rule 7.3 of the first respondent’s rules provides for the defraying of 

expenses arising in relation to the management and administration of 

the first respondent and provides that: 

 

   “7.3.  Expenses 

 

   7.3.1. The expenses related to the management and 

administration of the FUND, including the cost of 

taxation, audits, actuarial investigations and investment 

expenses, shall be borne by the FUND.” 
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   7.3.2. The TRUSTEES may recoup such monies as are 

necessary to pay acquisition costs (including 

commission), renewal expenses, claims expenses and 

expenses incurred in investing the FUND’s assets. Such 

monies will be recouped from contributions, transfer 

values, benefits paid and investment income as at the 

CALCULATION DATE, on a basis to be decided by the 

TRUSTEES.” 

 

 5.5 In turn, Rule 7.4 of the first respondent provides for the source from 

which such expenses ought to be defrayed and provides that: 

 

 “The TRUSTEES shall establish and maintain a Reserve Account in respect 

of each PARTICIPATING EMPLOYER. Each such Reserve Account shall 

comprise a record of all units not allocated to the other investment portfolios 

in respect of the MEMBERS in the SERVICE of the relevant PARTICIPATING 

EMPLOYER. The following transactions shall be recorded in each such 

account: 

 

   7.4.1. Credits 

 

   7.4.1.1 any portion of a withdrawing MEMBER’S 

ACCUMULATED SHARE not paid as a withdrawal 

benefit in terms of the SPECIAL RULES; 

 

   7.4.1.2 such portion of: 

 

(a) a transfer value in terms of Rule 5.12; 

 

(b) the contributions in terms of the SPECIAL RULES; 

 

(c) any benefit payable in terms of the RULES or the 

SPECIAL RULES; 

 

(d) the FUND’s investment earnings, 

 

as is required to meet all costs and expenses referred to 

in Rule 7.3. 
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   7.4.2. Debits 

 

   7.4.2.1. payment of a greater benefit to a MEMBER whose 

PARTICIPATING EMPLOYER has requested that such 

MEMBER’s benefit be increased. 

 

   7.4.2.2. costs and expenses referred to in Rule 7.3. 

 

 5.6  Therefore, the first respondent caused the establishment of a Reserve 

Account in respect of Capitec, from which the costs and expenses 

referred to in Rule 7.3 (including administration costs in relation to 

Capitec’s pension scheme) ought to be deducted. Thus, the 

administration costs that were deducted from employees’ fund values 

should not have been so deducted. Instead, these should have been 

deducted from the Reserve account, which was established specifically 

for the purpose of defraying these costs. Furthermore, as stipulated by 

Rule 7.3.1 above, the expenses are borne by the fund and not the 

employees. The second respondent acted unlawfully and in 

contravention of the provisions of the first respondent’s rules, in 

deducting these directly from the employees fund values. 

 

 Quantum of fee per member per month 

 

 5.7 The complainants also complained about the monthly quantum of the 

administration fee per member and submitted that the fee was 

exorbitant and not supported by the Administration Agreement entered 

into between the respondents and Capitec in terms of Board Notice 24 

of 2002 (“Board Notice”). In this regard, Capitec implies that the fees 

deducted from employees’ fund values were exorbitant as they 

exceeded those set out in the Administration Agreement.  

 

 5.8 In response, the second respondent relied on the provisions of a 

Service Level Agreement that was concluded between itself and the 

first respondent and submitted that the administration fees deducted 
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were commensurate with the fees specified therein. This Tribunal must 

determine which, between the Administration Agreement and the 

Service Level Agreement, must be utilised in determining the 

administration fees that are due to the second respondent as 

remuneration for its services. 

 

 5.9 It must be stated at this stage, that this Tribunal cannot set aside any 

service level agreements concluded between the fund and the 

administrator because these are required to be in place by the Board 

Notice. Therefore, the second respondent’s request that the 

Administration Agreement purportedly concluded between the 

respondents and Capitec be set aside cannot be upheld. However, this 

Tribunal can determine which agreement between the service level 

agreement and the administration agreement must be applied 

specifically for the purposes of the remuneration of the administrator. 

 

 5.10 Section 3 of the Board Notice provides in part that: 

 

  “3.1 Prior to the commencement of administrative functions with regard to 

a particular fund, an administrator shall enter into a written agreement 

with the relevant fund recording the specific arrangements for the 

required administration. 

 

  3.2 Any such agreement shall –  

 

   … 

 

  (c) stipulate the basis on which the administrator is to be 

remunerated for conducting the administration; and 

 5.11 Therefore, prior to commencement of administrative functions, a 

pension fund and the prospective administrator must enter into an 

agreement regulating several aspects of their relationship. In 

pursuance of this provision, funds conclude service level agreements 

with their prospective administrators in order to define and specify 

such aspects as the functions, responsibilities and liabilities attaching 
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to their relationship. Such aspects include the remuneration of the 

administrator for the services rendered to the fund as specified by 

section 3.2(c) of the Board Notice. Because the administrator renders 

services to the fund, it follows that the remuneration of an administrator 

must be negotiated and agreed between a fund and its administrator. 

The administrator’s remuneration does not strictly have to be agreed 

with the participating employer as the latter does not receive direct 

service from the administrator and the Board Notice does not require 

such an agreement. Therefore, subject to the provisions of the rules, 

the Service Level Agreement must be applied to the extent that it 

relates to determining the second respondent’s administration 

remuneration arrangements with the first respondent. 

 

 5.12 Clause 6.1.5.4. of the Service Level Agreement concluded between 

the respondents provides that: 

 

  “As remuneration for the administrative services to be rendered by the 

Administrator in respect of unclaimed or paid up benefits, the Fund will pay 

to the Administrator a fee of R28.50 per member per month. This cost will be 

disinvested quarterly in arrears from the Member’s benefit.” 

 

 5.13 Therefore, the fee in respect of the employees was R28.50 per 

member per month. Although the clause provides that the cost will be 

disinvested from members’ benefits, it has already been held that this 

is not sanctioned by the rules. Therefore, while the administration fee 

cannot be deducted directly from employees’ fund values, the second 

respondent was entitled to charge an administration fee of R28.50 per 

member per month. Section 3.3 of the Board Notice provides that: 

 

  “Any amendment to the agreement shall be in writing and shall be effected 

by way of an addendum or new agreement between the administrator and 

the fund.” 
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 5.14 Therefore, any amendment to the terms of the Service Level 

Agreement (including administrator remuneration), must be in writing 

and effected by way of an addendum or a new agreement between the 

administrator and the fund. In pursuance of this provision, an 

addendum was made to the service level agreement with effect from     

1 April 2009, wherein the administration fee was increased to R35.00 

per member per month. Therefore, the fee per member per month 

utilised by the second respondent is in terms of the Service Level 

Agreement. 

 

 Refund of deducted fees with fund return thereon 

 

 5.15 The complainant sought relief that the second respondent refund the 

deducted fees together with such fund return as would have 

accumulated thereon had the second respondent refrained from 

deducting the fees directly from employees’ fund values. Therefore, it 

would appear that the complainants’ claim in this regard is founded in 

delict. The South African law of delict rests on five elements, all of 

which must be established in order for a claimant to succeed with his 

claim, namely conduct, wrongfulness, fault, causal link or nexus, and 

damage. These elements, applied to the present matter, mean the 

complainants must establish that the second respondent acted 

unlawfully or unreasonably, intentionally or negligently, in a way that 

caused damage or loss to them.  

 

 5.16 This Tribunal must determine whether or not these elements are 

present in the circumstances of this matter. In First National Bank of 

South Africa v Rosenblum 2001 (4) SA 189 (SCA), and in H 

Mohammed & Associates v Buyeye 2005 (3) SA 122 (C), it was 

demostrated that an institution such as the second respondent can act 

through its organs (humans) and may thus be held delictually liable for 

its actions. It is common cause that the second respondent deducted 
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administration fees directly from members’ fund values. The deduction 

of these fees constitutes conduct on the second respondent’s part. 

 

 5.17 However, the second respondent’s conduct must be wrongful. Conduct 

is wrongful if it infringes upon a legally recognised interest in a legally 

reprehensible or unreasonable manner. The second respondent’s 

conduct in deducting the fees directly from employees’ fund values 

was wrongful as it resulted in the reduction of employees’ benefits, in 

contravention of the provisions of the first respondent’s rules. In other 

words, it caused harm to the employees and infringed upon their 

interest to not have their benefits reduced unlawfully and these 

interests were infringed upon in contravention of the rules.  

 

 5.18 The second respondent’s wrongful conduct is required to also be 

blameworthy. Wrongful conduct is blameworthy if it occurred 

intentionally or negligently. The facts indicate that the second 

respondent was aware that by deducting fees directly from employees’ 

fund values, it would reduce their fund values. Furthermore, nothing in 

the submissions indicates that the second respondent was unaware 

that its conduct in this regard is unlawful. In fact, by virtue of being the 

first respondent’s administrator and thus being privy to the provisions of 

its rules, it knew or reasonably ought to have known that the rules 

prohibited the deduction of administration fees from employees’ fund 

values. Therefore, the second respondent intentionally and unlawfully 

caused the reduction of employees’ benefits. 

 

 5.19 It is also a legal requirement that there be a link or nexus, between the 

second respondent’s wrongful and blameworthy conduct in this regard 

and damage suffered by the employees. Therefore, the complainants 

must first show that the employees suffered loss. Thereafter, they must 

establish that such loss is inextricably linked to the second 

respondent’s conduct. 
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5.20 The element of damage or loss is fundamental to the Aquilian action 

and the right of action is incomplete until damage is caused to the 

plaintiff by reason of the defendant’s wrongful conduct (see Oslo Land 

Co Ltd v The Union Government 1938 AD 584 at 590; Evins v Shield 

Insurance Co Ltd 1980 (2) SA 814 SA (A) at 838 H - 839 C).  

 

5.21 The complainants sought an order that the deducted fees be refunded 

together with such fund return as would have been earned on the 

unlawfully deducted fees had the money not been deducted. It is trite 

law that, when granting relief to a plaintiff in a delictual claim, a court 

must endeavour to place him in a position he would have occupied, but 

for the defendant’s conduct. Therefore, this Tribunal must ascertain 

whether or not fund return would have been earned on employees’ fund 

values, had the second respondent refrained from deducting the 

administration fees therefrom.  

 

5.22 It is common cause that the second respondent was entitled to charge 

administration fees for the services rendered to the first respondent. 

What it was not allowed to do is deduct the fees directly from 

employees’ fund values. Had the second respondent not deducted 

these fees directly from employees’ fund values, the funds would have 

remained invested in selected investment portfolios and continued 

earning fund returns. Such funds would have continued sharing in the 

profits and losses earned by the fund’s investments until ultimately 

transferred to the Alexander Forbes fund. Fund returns would have 

continued to be earned in the Alexander Forbes fund to date. 

Therefore, by deducting the fees from employees’ fund values, the 

second respondent denied the employees an opportunity to amass 

such fund return as would have accumulated on the money had it 

remained invested. Therefore, the employees suffered loss as a result 

of the second respondent’s wrongful and blameworthy conduct. They 

must be placed in the position they would have occupied had the 

second respondent not deducted administration fees directly from their 
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fund values. The second respondent must refund the administration 

fees together with such fund return as would have accumulated had 

such fees not been deducted. 

 

Costs order against the second respondent 

 

 5.23 The complainants requested a cost order from this Tribunal against the 

second respondent. Section 30D of the Act sets out the object of this 

Tribunal and provides that: 

 

“The main object of the Adjudicator shall be to dispose of complaints lodged 

in terms of section 30A(3) of this Act in a procedurally fair, economical and 

expeditious manner.” 

            (Our underlining) 

 

 5.24 Therefore, in establishing this Tribunal, the legislature set out to 

establish a forum in which parties could resolve their disputes in an 

economical and cost effective manner. It was envisaged that parties to 

the proceedings before this Tribunal would not need to incur expenses 

and costs in order for their disputes to be resolved. It was also 

anticipated that this Tribunal would be a cost effective alternative to the 

expensive court proceedings.  

 

 5.25 The benefit of the cost efficiency of proceedings before this Tribunal 

has undoubtedly benefited complainants and allowed them access to 

an independent forum that fairly and expeditiously resolves their 

complaints. There is no basis in law or fact, and this Tribunal sees no 

reason why the benefit of this Tribunal’s cost efficiency should not be 

extended to respondents in proceedings before it, regardless of 

whether or not they are body corporates.  

 

 5.26 Therefore, this Tribunal should not ordinarily acquiesce to requests for 

cost orders and make such orders against any one of the parties to the 

proceedings without just cause because doing so would go against the 

http://search.sabinet.co.za/netlawpdf/netlaw/PENSION%20FUNDS%20ACT.htm#section30A
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principles underpinning its establishment. Only in instances where 

substantial injustice would occur if an order of costs is not awarded to 

one of the parties, may this Tribunal consider making such an order. 

Considering that there is no evidence of substantial injustice occurring 

in relation to the complainants as a result of an order of costs not being 

granted, their request for an order of costs against the second 

respondent cannot be granted. 

 

[6] ORDER 

 

6.1 In the result, this Tribunal makes the following order: 

 

6.1.1 The second respondent is not entitled to deduct administration 

fees directly from employees’ fund values; 

 

6.1.2 The second respondent is ordered to refund the amount of 

R2 122 199.00 that was deducted from employees’ fund 

values, such amount to be paid together with such fund return 

as would have accumulated on the money had it not been 

deducted and remained invested and ultimately transferred to 

the Alexander Forbes fund, within three weeks of the date of 

this order. 

 

6.1.3 The complainants’ request for a cost order against the second 

respondent is dismissed. 

 

 

 

 

 

DATED AT JOHANNESBURG ON THIS 20TH DAY OF FEBRUARY 2013 
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____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

  

 

Section 30M filing: High Court 

Parties Unrepresented 

 


